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1.1      Introduction

Development trusts are set up by ordinary people to improve the quality of life 
within their communities. They are all about communities identifying their local 
needs, agreeing their own aspirations and development priorities, and working 
to turn these into reality. Development trusts therefore work at both a strategic 
level, planning the area’s regeneration, and at a hands-on practical level actually 
delivering projects to bring about change in their communities.

Sometimes described as community anchor organisations, development trusts 
are membership-based organisations that are democratically accountable to 
their communities. They can be established as new organisations or may develop 
from an existing community organisation.

Development trusts have no specific basis in law, there is no statutory body to approve them 
or to regulate their operation, and they can take a variety of legal forms depending on local 
circumstances and the nature of their activities. They are quite different to Community Councils 
and other community-based voluntary groups or social enterprises. Development trusts often, 
however, run community/social enterprises themselves to deliver services for the community and/
or bring in income to fund projects and their own operation.  
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A common definition of development trusts has developed across the UK: 

1.  Are owned and managed by the local community, ie voting membership of the 
organisation is open to everyone living within the area of operation, and the majority 
of those elected to run it are local residents.

2.  Aim to regenerate their community through delivering initiatives and projects that 
address a range of economic, social, environmental and cultural issues that have been 
identified as priorities by the community.

3.  Aim to generate income through enterprise and the ownership of assets to reduce 
dependency on grant support, and with any trading surpluses being reinvested to 
further their objectives.

4.  Are entirely independent but are committed to partnership working with other 
private, public and third sector organisations to maximise their impact.
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You can use the checklist below to establish whether your group is, or aspires to be, a 
development trust. If any of the responses to the nine questions of the checklist are ‘No’, it may be 
that the organisation being proposed is not, or will not become, a development trust. Should this 
be the case, we recommend you seek advice from an alternative third sector support organisation 
as the guidance that follows in this toolkit is specifically for development trusts. 
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   Indicator

1.   Has a defined geographical community of benefit?  

2.     Membership is open to everyone within the community and has                            
a commitment to develop a substantial membership?

  
3.   Majority serving on the organisation’s governing board is elected               

from the membership?
  
4.   Organisation is independent of personal, political, religious, outside 

agency, local authority, corporate or funder interests or agendas?
  
5.   Objectives/ planned activities identified through community       

consultation, and set out in a publicly-available community         
development plan?

  
6.   Objectives/ planned activities embrace a broad range of issues                  

(social, economic, environmental and cultural)?
  
7.   Committed to becoming financially sustainable through income 

generation, with any surplus generated being used solely  for     
community/ public benefit?

  
8.   Wider community kept informed of, and involved in, activities?
  
9.   Proactively working in partnership with the voluntary, community,   

private and public sectors?

  

Yes                   No  

Yes                   No  

Yes                   No  

Yes                   No  

Yes                   No  

Yes                   No  

Yes                   No  

Yes                   No  

Yes                   No  

Yes                  No

For further information on development trusts, visit:  www.dtascot.org.uk



1.2      Incorporation

Most voluntary and community groups are unincorporated associations. These organisations 
have no legal identity of their own, which means that the committee members running the group 
could potentially become personally responsible for any financial liabilities that the organisation 
accrues, e.g. from debts, losses and law-suits. This personal liability is unlimited and represents a 
real risk to those running any unincorporated organisation that undertakes anything other than 
the simplest and lowest risk activities.

Incorporation, which means creating a separate legal identity for your organisation, relieves 
those running it of this unlimited direct personal responsibility for the organisation’s financial 
obligations and liabilities. Incorporation can also give an organisation greater credibility with 
potential partners and funders.

Development trusts exist to proactively make things happen for the benefit of their communities 
and they will invariably become involved in activities that carry a degree of financial exposure 
and risk, such as trading, owning assets, entering leases or other contracts/agreements, or taking 
on employees. DTAS recommends incorporation before any such commitments are made, and 
indemnity insurance is also recommended to help safeguard directors/ trustees against alleged 
wrongful acts carried out in their individual capacity as a director or trustee. 

The process of incorporation requires that the development trust selects and adopts a particular 
legal form. This, broadly speaking, will require the group to draw up a governing document and 
then apply for registration with the relevant regulator. Once the new organisation is registered, it 
will have its own legal identity, separate from those who have responsibility for running it.
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1.3      Key considerations when choosing a legal form

a)  Charitable Status

Being a charity is not a legal form in itself, but is the formal recognition by statutory authorities 
that the organisation concerned pursues activities that are regarded as charitable in law and 
delivers public rather than private benefits. In return for the public benefit they deliver, charitable 
organisations may take advantage of certain local/national taxation and fundraising benefits 
should these be applicable to their particular circumstances. The table overleaf summarises the 
main advantages and disadvantages of charitable status.

Not all legal forms can, however, be charities and there are some additional administrative 
requirements/ costs to being a charity. Before deciding on a particular legal structure, groups 
therefore need to consider whether or not/ and at what point their development trust should 
become a charity, as this may well influence which legal structure will be most appropriate. There 
are several criteria that organisations must meet before they can be registered as a charity, the 
key ones being:

•  the organisation has exclusively charitable purposes

•  all current and intended activities fall within these purposes

•  all current and intended activities provide a clear balance of public over private benefit.
 

Appendix 1 of this toolkit provides a guide to whether or not the activities typical of development 
trusts may be charitable. In considering the range of intended activities, and whether or not they 
are charitable in nature, it should be borne in mind that there may well be scope for delivering 
some non-charitable activity through a subsidiary or linked organisation, with the main 
development trust body thus being eligible for charitable status. 
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•   Tax relief – from corporation tax on surpluses and on interest on sums held on deposit.

•   Rates relief – for premises occupied by the charity.

•   VAT – able to access limited VAT concessions.

•   Able to raise funding from charitable foundations or community benefit fund providers 
that will only fund charitable bodies.

•   Able to maximise the value of donations/legacies through tax relief/ Gift Aid.

•   Charitable Assets – may be able to acquire assets previously held by traditional charitable 
trusts or other charities.

•   Status & Credibility – may bring additional credibility and respect within your community, 
with partner organisations and funders.

 

•   Limitations on the direct activities undertaken – charities may only directly undertake 
activities that are charitable in nature (although they may create wholly-owned trading 
subsidiaries to undertake non-charitable activity).

•   Limitations on the activities that may be supported (same principles apply). This is 
particularly pertinent where development trusts are in receipt of substantial community 
funds eg from renewable energy enterprises.

•   Additional responsibilities and administration, including reporting to the Office of the 
Scottish Charity Regulator (OSCR).

•   The process of achieving charitable status involves further work and will cause delays. 

i
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The decision chart on the next page sets out a framework for considering whether charitable 
status may or may not be appropriate and, if so, whether an application for charitable status 
might best be made sooner, later or not at all. Whether or not development trusts have plans to 
become a charity in the foreseeable future, incorporating in a manner that offers the potential 
to be a charity is recommended, to keep future options open. The DTAS guidance in Section 2 
and model governing documents in Section 3 of this Toolkit have been prepared on this principle. 

 For further information on charitable status, and how to secure it, 
 visit the OSCR website att www.oscr.org.uk 

           Appendix 1 of this toolkit provides a Guide to Boundaries Round Charitable Purposes                      
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Charitable status decision chart

1  Charities are able to generate income from trading 
activities which are carried on in direct furtherance of the 
primary charitable purposes. It is not sufficient to show 
that the income from the trading activities is applied by 
the charity to further its charitable purposes – the trading 
activity itself must be carried on in direct furtherance of 
a primary charitable purpose. There is, however, a ‘small 
trading’ exemption which can provide some flexibility eg for 
fundraising events or very small-scale non-primary purpose 
trading; the threshold for the small trading exemption relates 
to turnover ie the total amount of turnover from non-primary 
purpose trading must not exceed 25% of the overall income of 
the charity, subject to a maximum of £50,000 of turnover from 
non-primary purpose trading. Leasing buildings (or specific 
areas within a building) to others for non-charitable purposes, 
is non-problematic for a charity providing this is carried out at 
fully commercial rates and there is no significant element of 

landlord’s services. Many of the activities and developments 
that communities identify as priorities may not in fact fall 
within charitable purposes. The detailed guidance on the 
boundaries around charitable activities provided in Appendix 
1 should assist with answering this question; namely whether 
much of the trust’s planned activity could be considered 
non-charitable in nature. If it is likely that the majority of the 
first activities undertaken by a development trust will not be 
charitable in nature then an application for charitable status 
may be neither necessary nor appropriate.

2  Most development trusts will in time establish trading 
activities to generate a sustainable income stream to help 
fund both development initiatives and their own running 
costs. This is commonly done through the establishment of 
a wholly owned trading subsidiary which can also be used to 
deliver non-charitable activity.

Q1.  Scope of potential development   
trust activities identified?

Q2. Could charitable status bring 
potentially substantial benefits?

Q3. Is significant non-charitable 
activity planned? 1

Q4. Prepared to establish a trading subsidiary or pass 
non-charitable activity to another organisation? 2

NOT YET YES

NOYESNot immediately but 
maybe in the future

NOYES

NOT YET YESNO

Drop non-charitable activity

Charitable 
status is NOT 

APPROPRIATE

APPLY for 
charitable 

status

Do not apply 
for charitable 

status but 
RECONSIDER AT 
A LATER DATE



  7
DTA Scotland  Start-up Toolkit   ❙   Section 1  Development Trusts and their Legal Basis

b)  Statutory Community Rights to Acquire Assets

Several statutory rights have been, or are being, legislated for in Scotland to enable community 
groups to acquire assets, and these can offer development trusts valuable opportunities to further 
their objectives through the acquisition or leasing of land, buildings and associated rights:  

•   Community Right to Buy – the original (2003) right of pre-emption that permits a community 
organisation to register an interest in land or other fixed assets, and to then have first option to 
buy should the asset go on the market;

•   Community Asset Transfer – a new right (from January 2017) for community bodies to request/ 
acquire assets (either full ownership, or by way of a lease or management arrangement) from   
the public sector.

•   Community Right to Buy Abandoned, Neglected & Detrimental Land (from June 2018)                   
– a new right to buy land and other fixed assets that are adversely impacting on communities.

•   Community Right to Buy Land to Further Sustainable Development (probably 2019) – a right      
to buy assets that could play a key, transformational, role in communities.

The latter three new provisions will, under certain circumstances, enable community bodies to 
proactively buy land and other assets, even if they are not on the market or have a willing seller. 

Although the original Community Right to Buy had previously been limited to communities with 
a population of under 10,000, and to organisations that were Companies Limited by Guarantee, 
since April 2016 this has been available to organisations in urban areas, and to organisations with 
a wider range of legal forms – now also including Scottish Charitable Incorporated Organisations 
(SCIOs) and Community Benefit Societies.  Eligibility for such community rights is thus no longer a 
key determinant in selecting a legal form from the options most suited to development trusts, but 
it is important to ensure that development trusts are set up so they can take advantage of them. 



i
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c)  Raising Finance from the Community

Development Trusts have long used local fundraising and grant schemes to fund their 
developments, and funding is also routinely sourced though loan finance and from surpluses 
generated by development trusts’ own trading activity. As grant and loan funding becomes 
harder to secure, however, development trusts are increasingly using the wide range of 
crowdfunding platforms, and the mechanism of community share issues, to raise finance 
directly from the community.

Community shares can only be issued in practice by Co-operatives and Community Benefit 
Societies (Bencoms). If they adopt the Bencom legal form, development trusts themselves have 
the option to raise finance through offering community shares, but there is also the option 
of establishing a separate Bencom with formal links to the development trust for specific 
enterprises that fulfil the trust’s ambitions for the community.  

     For further information about community shares visit the Community Shares Scotland                
website at www.communitysharesscotland.org.uk



d) Subsidiaries, Group Structures & Linked Organisations

In time, most development trusts will establish broader trading activities both to provide key 
community services and facilities, and to generate a sustainable income stream to help fund 
development initiatives and their own running costs. Such enterprises are commonly undertaken 
through the establishment of trading subsidiaries, which are generally wholly-owned companies 
limited by shares, with the primary development trust body as the sole shareholder/owner. 

Many development trusts thus develop a group structure comprising a primary membership 
based (usually charitable) organisation, together with one or more separately incorporated 
(usually non-charitable) subsidiary companies. This arrangement is well proven by development 
trusts and can be very useful in enabling non-charitable trading and the tax-free transfer of 
trading surpluses from non-charitable activity to the charitable parent development trust. It can 
also be a useful mechanism to protect the development trust and its assets from riskier ventures. 

There are a range of other options for enterprises associated with development trusts that offer 
lesser degrees of ownership and control by the development trust, and groups may wish to 
discuss these with DTAS staff and their legal advisers. Such options include the establishment of 
a separate guarantee company that has the development trust as sole member; an arrangement 
offering the trust control if not ownership and which may be particularly suitable if the venture 
may eventually become independent of the trust. Another option is the establishment of a 
community benefit society with a formal link to the development trust; giving the trust influence, 
if not full control or ownership, and this can be appropriate for initiatives requiring finance to be 
raised through community shares issues.

     Section 4 of this toolkit provides further information and detailed guidance on wholly     
   owned trading subsidiaries, including model Articles of Association.

    
               For further information about linked Bencoms, contact Community Shares Scotland               
              www.communitysharesscotland.org.uk
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1.4      Selecting an appropriate legal form

Although there are many different legal forms development trusts could adopt, the experience
of DTAS members over fifteen years has confirmed two as currently the most appropriate, and 
a third option is now also emerging. Most of DTAS’ members are Companies Limited by 
Guarantee, but an increasing number are now taking the more recent legal form of Scottish 
Charitable Incorporated Organisation (SCIO). Whilst Community Benefit Societies (Bencoms) 
have tended to date to be established by development trusts for stand-alone asset-based trading 
enterprises (such as community shops, pubs and renewables projects), recent developments 
may also lead to this legal form being more widely adopted for the core development trust 
organisations themselves.  

These three options are discussed below (pages 10-13). 

       

a)  Company Limited by Guarantee

Companies Limited by Guarantee (CLGs) are a particular form of company that has neither 
share capital nor shareholders, and members have no claim on the company’s assets. They 
are effectively owned by their members on a collective rather than individual basis, and are 
democratically controlled by their voting membership on the basis of one-member-one-vote. 
The personal liability of members is limited to a nominal amount (usually £1), and the directors 
are similarly protected from personal liability provided they fulfil their statutory responsibilities. 

Companies Limited by Guarantee are regulated by Companies House. If they are charities they 
will also be regulated by OSCR. The governing document for companies is called the Articles 
of Association, and board members are called directors – although they are also called charity 
trustees (for charity law purposes) if also a charity.

Continued next page

Appendix 2 offers limited comment on some of the other legal forms available and 
highlights the main reasons they are not considered appropriate as the primary legal 
form for a development trust.
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Companies Limited by Guarantee are very quick to set up, and offer considerable flexibility 
regarding future options as the development trust develops:

•   can operate as non-charitable entities, thereby avoiding the constraints of charitable status 
on their activities, but can also apply for recognition as a charity on incorporation or at any 
time thereafter when there is a sound business case for it;

•   are able to take shares in other companies, including the full share capital of trading 
subsidiaries.

•   have the potential to convert to the alternative legal form of Community Benefit Society 
should a future need emerge for a community share issue. 

•   if charities, they have the option of converting to the alternative legal form of Scottish 
Charitable Incorporated Organisation.

Guarantee companies for communities are normally constituted so that the majority of 
directors are elected from the membership by the members, only unpaid volunteers may 
serve as directors, and trading surpluses may only be used to further the company’s objectives 
and cannot be distributed to the members. The majority of DTA Scotland members adopted 
this legal form on incorporation, and a number of longer-established CLG groups have 
converted to the Scottish Charitable Incorporated Organisation (SCIO) structure.

       For further information about Companies Limited by Guarantee and the process of        
establishing them visit the Companies House website at  www.companieshouse.gov.uk

i

http://www.companieshouse.gov.uk


b) Scottish Charitable Incorporated Organisation

Scottish Charitable Incorporated Organisations (SCIOs) offer most of the characteristics of 
a Company Limited by Guarantee that has secured charitable status, but have the advantage 
of more streamlined regulation/ reporting requirements as they report solely to the charity 
regulator OSCR. As charities from the outset, SCIOs cannot directly undertake any non-charitable 
activities that may none-the-less be of benefit to the community, and their establishment takes 
much longer than that for non-charitable guarantee companies. SCIOs are not able to convert to 
the Community Benefit Society structure should the need for a community share issue emerge 
at some point in the future although, as discussed in Section 1.3, an independent/linked Bencom 
could be established to raise finance for, and deliver specific initiatives.

The governing document for SCIOs is called a constitution, and board members are charity 
trustees. As with guarantee companies, there are two variants of the SCIO legal form – a single-
tier SCIO (where the trustees are the only members), and a two-tier option suited to community 
organisations with large memberships, with a board of trustees elected largely from the 
membership. Only the two-tier SCIO option is suitable for a development trust (see Appendix 
2 for comment on the single-tier structure). SCIOs are able to take shares in other companies, 
including the full share capital of trading subsidiaries.

              For comprehensive guidance on SCIOs and their formation see
                www.oscr.org.uk/about-scottish-charities/scio 
i
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c) Community Benefit Societies

Community Benefit Societies (BenComs) are a type of registered society that is run primarily for 
the benefit of the community at large rather than just for members’ benefit, and consequently 
must have an overarching community purpose reaching beyond their membership. Community 
benefit societies are owned by their members individually through shareholdings but, unlike 
bona fide co-ops, they cannot distribute surpluses to members in the form of dividends (they 
can, however, pay interest on shares). Like companies limited by guarantee and SCIOs, each 
member only has one vote (irrespective of shareholding), and Bencom development trusts can 
have trading subsidiaries and may (or not) be recognised as charitable for tax purposes. 

Bencoms have the advantage of being able to raise finance directly through what is termed 
a community shares issue without having to comply with the detailed financial services 
regulation requirements that would apply if a company was making a share issue. BenComs 
can therefore be a very appropriate legal structures for development trusts wishing to pursue 
key community enterprises that require finance to be raised from individuals or businesses.

Bencoms’ governing documents are called Rules, and setting up a community benefit society 
suitable for development trust purposes has recently become more straightforward since DTA 
Scotland has secured Financial Conduct Authority (FCA) approval for two sets of model Rules. 
Once formed, Bencoms are subject to a relatively low level of reporting requirements to the 
Financial Conduct Authority (FCA), but completing formal processes through the FCA is slower 
and less streamlined than the equivalent processes through Companies House.

This Toolkit does not currently include detailed guidance and model Rules for Bencoms, 
but this is available through the DTAS-led Community Shares Scotland initiative. 

    For comprehensive guidance and assistance on Bencoms, contact 
    Community Shares Scotland www.communitysharesscotland.org.uk
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d) Summary

The most suitable legal form for a development trust will vary according to the trust’s individual 
circumstances and future plans. The most appropriate of the three legal forms recommended 
boils down to three key issues:

a) charitable status

b) the urgency of incorporation

c) whether a community shares issue will be required 

Groups are encouraged to discuss their options with DTAS staff and other advisers before 
making a decision, but the following brief summary may be useful:

A company limited by guarantee is still generally the favoured legal form under circumstances 
where:

•   there is no immediate business case for charitable status, and the flexibility to undertake 
non-charitable activity without forming a subsidiary is valued;

•   there is an urgency to incorporate; 

•   there is a wish to reserve the option to convert to a Bencom in the future for the purposes of a 
community share issue

A SCIO is increasingly the preferred option for groups in circumstances where:

•   there is a business case for charitable status from the outset

•   there is no urgency to incorporate

•   is unlikely ever to be a need to raise finance directly through a community share issue

The Bencom option is increasingly being considered where:

•   there is a clear requirement for a community share issue to realise one of the development 
trust’s key initiatives 

                This toolkit has been prepared for general guidance purposes only and, depending on 
the nature and complexity of the planned development trust activity, it may be prudent 
to speak with a solicitor with appropriate specialist experience in community-led 
organisations prior to settling on a preferred legal form.
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